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(j) Commission authorization to site
electric transmission facilities in interstate
commerce. If the Commission pursuant
to its authority under section 216 of the
Federal Power Act and its regulations
thereunder has issued one or more per-
mits for the construction or modifica-
tion of transmission facilities in a na-
tional interest electric transmission
corridor designated by the Secretary,
such facilities shall be deemed to ei-
ther ensure reliability or reduce the
cost of delivered power by reducing
congestion for purposes of section
219(a).

[Order 679, 71 FR 43338, July 31, 2006, as
amended by Order 679-A, 72 FR 1172, Jan. 10,
2007, Order 691, 72 FR 5174, Feb. 5, 2007]

Subpart H—Wholesale Sales of
Electric Energy, Capacity and
Ancillary Services at Market-
Based Rates

SOURCE: Order 697, 72 FR 40038, July 20,
2007, unless otherwise noted.

§35.36 Generally.

(a) For purposes of this subpart:

(1) Seller means any person that has
authorization to or seeks authorization
to engage in sales for resale of electric
energy, capacity or ancillary services
at market-based rates under section 205
of the Federal Power Act.

(2) Category 1 Sellers means wholesale
power marketers and wholesale power
producers that own or control 500 MW
or less of generation in aggregate per
region; that do not own, operate or
control transmission facilities other
than limited equipment necessary to
connect individual generating facilities
to the transmission grid (or have been
granted waiver of the requirements of
Order No. 883, FERC Stats. & Regs. §
31,036); that are not affiliated with any-
one that owns, operates or controls
transmission facilities in the same re-
gion as the seller’s generation assets;
that are not affiliated with a fran-
chised public utility in the same region
as the seller’s generation assets; and
that do not raise other vertical market
power issues.

(3) Category 2 Sellers means any Sell-
ers not in Category 1.

§35.37

(4) Inputs to electric power production
means intrastate natural gas transpor-
tation, intrastate natural gas storage
or distribution facilities; sites for gen-
eration capacity development; sources
of coal supplies and equipment for the
transportation of coal supplies such as
barges and rail cars.

(5) Franchised public utility means a
public utility with a franchised service
obligation under State law.

(6) Captive customers means any
wholesale or retail electric energy cus-
tomers served under cost-based regula-
tion.

() Market-regulated power sales affil-
iate means any power seller affiliate
other than a franchised public utility,
including a power marketer, exempt
wholesale generator, qualifying facility
or other power seller affiliate, whose
power sales are regulated in whole or
in part on a market-rate basis.

(8) Market information means non-pub-
lic information related to the electric
energy and power business including,
but not limited to, information regard-
ing sales, cost of production, generator
outages, generator heat rates,
unconsummated transactions, or his-
torical generator volumes. Market in-
formation includes information from
either affiliates or non-affiliates.

(b) The provisions of this subpart
apply to all Sellers authorized, or seek-
ing authorization, to make sales for re-
sale of electric energy, capacity or an-
cillary services at market-based rates
unless otherwise ordered by the Com-
mission.

§35.37 Market
quired.

power analysis re-

(a) (1) In addition to other require-
ments in subparts A and B, a Seller
must submit a market power analysis
in the following circumstances: when
seeking market-based rate authority;
for Category 2 Sellers, every three
years, according to the schedule con-
tained in Order No. 697, FERC Stats. &
Regs. ¢ 31,252; or any other time the
Commission directs a Seller to submit
one. Failure to timely file an updated
market power analysis will constitute
a violation of Seller’s market-based
rate tariff.

(2) When submitting a market power
analysis, whether as part of an initial
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§35.38

application or an update, a Seller must
include an appendix of assets in the
form provided in Appendix B of this
subpart.

(b) A market power analysis must ad-
dress whether a Seller has horizontal
and vertical market power.

(c) (1) There will be a rebuttable pre-
sumption that a Seller lacks horizontal
market power if it passes two indic-
ative market power screens: a pivotal
supplier analysis based on the annual
peak demand of the relevant market,
and a market share analysis applied on
a seasonal basis. There will be a rebut-
table presumption that a Seller pos-
sesses horizontal market power if it
fails either screen.

(2) Sellers and intervenors may also
file alternative evidence to support or
rebut the results of the indicative
screens. Sellers may file such evidence
at the time they file their indicative
screens. Intervenors may file such evi-
dence in response to a Seller’s submis-
sions.

(3) If a Seller does not pass one or
both screens, the Seller may rebut a
presumption of horizontal market
power by submitting a Delivered Price
Test analysis. A Seller that does not
rebut a presumption of horizontal mar-
ket power or that concedes market
power, is subject to mitigation, as de-
scribed in §35.38.

(4) When submitting a horizontal
market power analysis, a Seller must
use the form provided in Appendix A of
this subpart and include all supporting
materials referenced in the form.

(d) To demonstrate a lack of vertical
market power, a Seller that owns, op-
erates or controls transmission facili-
ties, or whose affiliates own, operate or
control transmission facilities, must
have on file with the Commission an
Open Access Transmission Tariff, as
described in §35.28; provided, however,
that a Seller whose foreign affiliate(s)
own, operate or control transmission
facilities outside of the United States
that can be used by competitors of the
Seller to reach United States markets
must demonstrate that such affiliate
either has adopted and is implementing
an Open Access Transmission Tariff as
described in §35.28, or otherwise offers
comparable, non-discriminatory access
to such transmission facilities.
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(e) To demonstrate a lack of vertical
market power in wholesale energy mar-
kets through the affiliation, ownership
or control of inputs to electric power
production, such as the transportation
or distribution of the inputs to electric
power production, a Seller must pro-
vide the following information:

(1) A description of its ownership or
control of, or affiliation with an entity
that owns or controls, intrastate nat-
ural gas transportation, intrastate nat-
ural gas storage or distribution facili-
ties;

(2) Sites for generation capacity de-
velopment; and

(3) Sources of coal supplies and the
transportation of coal supplies such as
barges and rail cars.

(4) A Seller must ensure that this in-
formation is included in the record of
each new application for market-based
rates and each updated market power
analysis. In addition, a Seller is re-
quired to make an affirmative state-
ment that it has not erected barriers to
entry into the relevant market and
will not erect barriers to entry into the
relevant market.

(f) If the seller seeks to protect any
portion of the application, or any at-
tachment thereto, from public disclo-
sure pursuant to §388.112 of this chap-
ter, the seller must include with its re-
quest for privileged treatment a pro-
posed protective order under which the
parties to the proceeding will be able
to review any of the data, information,
analysis or other documentation relied
upon by the seller for which privileged
treatment is sought. A seller must
grant access to privileged data to any
party that signs a protective order
within 5 days from the date that the
party executes the protective order.

§35.38 Mitigation.

(a) A Seller that has been found to
have market power in generation or
that is presumed to have horizontal
market power by virtue of failing or
foregoing the horizontal market power
screens, as described in §35.37(c), may
adopt the default mitigation detailed
in paragraph (b) of this section or may
propose mitigation tailored to its own
particular circumstances to eliminate
its ability to exercise market power.
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